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QUESTION: Whether the Health Insurance Portability and Accountability Act
(HIPAA) Privacy Rule applies to Veterans Benefits Administration (VBA).

DISCUSSION:

BACKGROUND

1. You asked the Office of General Counsel thirty four questions concerning the
application of the privacy provision of the Administrative Simplification subtitle of
the Health Insurance Portability and Accountability Act [Pus. L. No. 104-191,
Title I, Subtitle F (§§ 261-64) (1996)], to VBA, particularly the Compensation and
Pension (C &P) Service.

2. Section 264(c)(1) of the HIPAA tasked the Department of Health and Human
Services (HHS) with promulgating standards to protect the privacy of individually
identifiable health information as defined in 42 U.S.C. § 1320d(6). HHS promul-
gated the standards, with subsequent amendments, in regulations located at

45 C.F.R. Parts 160 and 164, commonly referred to as the Privacy Rule. 65 Fed.
Reg. 82462-82829 (2000), as amended by 67 Fed. Reg. 533182-273 (2002).

COVERED ENTITIES

3. In the first paragraph of the 2000 Federal Register notice, HHS stated that the
Privacy Rule applies to “health plans, health care clearinghouses, and certain
health care providers.” See also § 160.102, and §§164.104, 164.106, 164.500.
The Privacy Rule refers to these collectively as covered entities. 45 C.F.R.

§ 160.103. The threshold question then is whether VBA constitutes a covered
entity.

4. A health plan provides, or pays the cost, of medical care, as the term medical
care is defined in 42 U.S.C. § 300gg-91(a)(2). 42 U.S.C. § 1320d (5). Medical

care in the pertinent part of that subsection, refers to diagnosis, cure, mitigation,
treatment, or prevention of disease, and the affecting of any structure or function
of the body.
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5. A health care clearinghouse is referred to as an entity which translates health
information from one format to another and forwards it, (42 U.S.C. § 1320d (2)),
and is not relevant for this opinion.

6. A health care provider is defined under 42 U.S.C. § 1320d (3) as:

* a provider of services as defined in 42 U.S.C. § 1395x(u), i.e.,
hospitals, critical access hospitals, skilled nursing facilities,
comprehensive outpatient rehabilitation facilities, home health
agencies, and hospice programs;

* a provider of medical or health services as defined in 42 U.S.C.
§ 1395x(s), e.g., physicians’ services, office-type services and
supplies furnished incident to a physician’s professional service,
diagnostic tests, therapy, dressings and casts, durable medical
equipment, ambulance service, prosthetic devices, vaccine, nurse
anesthetist services, and mammography and other types of
screening or

* anyone else who furnishes, bills or is paid for health care in the
normal course of business.

7. The Privacy Rule defines health care as care, services, or supplies related to
the health of an individual. Health care includes but is not limited to, preventive,
diagnostic, therapeutic, rehabilitative, maintenance, or palliative care, and
counseling, service, assessment, or procedure with respect to the physical or
mental condition, or functional status, of an individual or that affects the structure
or function or the body, and dispensing of an item in accordance with a
prescription. 42 C.F.R. § 160.103:; italics supplied. The term “assessment” was
added to the definition when the final rule was adopted in December 2000.
Explanatory regulatory material published with the change stated “assessments
are conducted in the initial step of diagnosis and treatment of a patient. If
assessment is not included in the list of services, the services provided by
occupational health nurses and employee health information may not be
covered.” 65 Fed. Reg. 82572 (2000).

8. Given the functions and activities set forth above, it seems clear that certain
components of VBA are not covered entities: Education Service, Loan Guaranty
Service and Insurance Service.' Similarly, most activities of C & P Service are
not of the type listed above for covered entities. However, sinceaC & P
examination could arguably fall under the definition of "health care," and thus
possibly be deemed an activity of a "health care provider," we will examine this
activity in more detail before characterizing C & P Service.

' We will consider whether any activities of Vocational Rehabilitation and Employment Service
constitute covered entity activities in a subsequent memorandum opinion.
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9. As indicated above, under the Privacy Rule definition an entity may be

a covered health care provider if it engages in the performance of an
‘assessment . . . with respect to the physical or mental condition, or functional
status, of an individual.” C & P examinations are intended to, and do, provide
evaluations of the physical or mental status of applicants for VA benefits.
However, the quoted language appears to contemplate a meaning and purpose
quite different from a C & P type of assessment. The statutory and regulatory
definitions of health plan and health care provider include the following terms to
describe their health care activities: diagnosis, diagnostic, test, screening, care,
treatment, therapeutic, therapy, anesthetist services, vaccine, dressings, supplies,
equipment, cure, mitigation, rehabilitative, maintenance, palliative and preventive.
The common denominator of these many terms is the focus on active intervention
for the purpose of affecting the health status of an individual. Evaluation or
“assessment” of the individual's condition in the context of these many terms is
clearly for the purpose of selecting a course of action to improve that condition.

10. The December 2000 comment of HHS explaining why “assessment” was
added corroborates such an understanding when it identifies “assessment” as an
early step in the diagnosis and treatment of a patient. In contrast, while a C & P
examination may constitute an “assessment” of the physical or mental condition
of a VA beneficiary, it is not for therapeutic intervention. The C & P examination
is to assess for the entirely different purpose of compensating an individual
monetarily or otherwise for a loss of physical or mental function. Since the
purpose of this assessment is not care and treatment, we conclude that the
performance of this examination activity does not constitute "health care,” and
thus falls outside the scope of the activities of covered entities.

11. Accordingly, we conclude that C & P Service is not a covered entity and that
the HIPAA Privacy Rule does not apply to VBA C & P examination records. It
follows that when a third party entity performing C & P examinations on behalf of

VBA, including VHA, creates such records, they are not protected by the Privacy
Rule.

PROTECTED HEALTH INFORMATION HELD BY
NON-COVERED ENTITIES

12. The Veterans Health Administration (VHA) is designated a health plan as to
care provided or paid for under Chapter 17 of title 38, United States Code.

42 U.S.C. § 1320d(5)(J). VHA’s treatment activities also satisfy the definition

of a covered health care provider. 42 U.S.C. § 1320d(3); 45 C.F.R. § 160.103.
Consequently individually identified health information created or maintained by
VHA for VHA purposes, (as opposed to VBA purposes as discussed above), is
protected from use or disclosure not authorized by the Privacy Rule. On the other
hand, since VBA is not a covered entity, the Privacy Rule does not apply to
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protected individually identifiable health information once it is received by VBA
(with the possible exception of Vocational Rehabilitation and Employment
Service). HHS agreed with that conclusion when it determined that it lacks
authority under HIPAA to make the Privacy Rule applicable to non-covered
entities. HHS summarized this analysis when it said:

[Olur jurisdiction under the statute is limited to health plans, health
care clearinghouses, and health care providers who transmit any
health information electronically in connection with any of the
standard financial and administrative transactions in section 1173(a)
of the Act [the Social Security Act]. These are the entities referred
to in section 1173(a)(1) of the Act and thus listed in 160.103 of the
final rule. Consequently, once protected health information leaves
the purview of one of these covered entities, their business
associates, or other related entities (such as plan sponsors), the
information is no longer afforded protection under this rule.

85 Fed. Reg. 82567, italics supplied.

A SPECIAL VA EXCEPTION: DISCLOSURE FOR ELIGIBILITY PURPOSES

13. A disclosure of protected health information by a covered entity to another
entity is generally not permitted without a prior written authorization or an
exception provided by the Privacy Rule. 45 C.F.R. § 164.502. The Privacy Rule
provides an exception that generally permits VHA to provide protected health
information to VBA for claim adjudication and benefits delivery purposes.

42 C.F.R. § 164.512(k)(1)(jii) states:

A covered entity that is a component of the Department of Veterans
Affairs may use and disclose protected health information to
components of the Department that determine eligibility for or
entitlement to, or that provide, benefits under the laws administered
by the Secretary of Veterans Affairs.

Not covered by this exception, however, are psychotherapy notes and any
protected health information, which is being disclosed for marketing (generally,
communications to encourage the purchase or use of a product or service)
45 C.F.R. § 164.508. Psychotherapy notes will be discussed in detail in a
subsequent opinion. Thus, except for psychotherapy notes and marketing efforts
individually identifiable health information may be provided by VHA to VBA to
determine eligibility for, or entitlement to, or provide benefits under laws
administered by the Secretary of Veterans Affairs without need for a written
authorization. Moreover, as stated above, once it becomes VBA information, it is
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no longer subject to the protected health information requirements of the HIPAA
Privacy Rule.

SUMMARY

14. We have applied the conclusions set out in this opinion to many of your
specific questions; see Addendum, attached. It should be recalled, however,
the individually identifiable health information once in VBA’s possession is not
unprotected. As you know, it continues to be protected by Federal statutes,
such as the Privacy Act, 5 U.S.C. § 552a, 38 U.S.C. § 7332 where applicable,
and 38 U.S.C. § 5701(a). As is currently the rule, VBA may use and disclose
individually identifiable health information only as authorized by these statutes.
We have not set forth this qualification to the answers that follow to avoid
repetition. Nevertheless, these provisions must always be considered in the
circumstances presented by your questions.

15. If you have any further questions about the answers provided in this
memorandum, please contact Jeff Corzatt at 273-6362.

HELD:

VBA, with the possible exception of Vocational Rehabilitation and Employment

Service (which will be considered in a subsequent opinion), is not subject to the
HIPAA Privacy Rule.

Except for psychotherapy notes and disclosures for the purpose of marketing,
health care information protected by the HIPAA Privacy Rule may be disclosed to
VBA by VHA without written authorization if such disclosure is for the purpose of
determination of eligibility for or entitlement to benefits or for the administration of
benefits. Once it is received by VBA, it is no longer covered by the Privacy Rule.
The information may still be protected by the Privacy Act and the VA
confidentiality laws (38 U.S.C. §§ 5701(a), 7332), however.

Compensation and Pension examination reports prepared for VBA by VHA or any
other entity, such as a contractor, are not covered by the Privacy Rule since that
entity is acting as an agent of a noncovered entity in preparing such reports.

T 5 Mo ldosm

Tim S. McClain
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ADDENDUM

ANSWERS TO SPECIFIC QUESTIONS ABOUT THE APPLICATION
OF THE HIPAA PRIVACY RULE

Set forth immediately below are answers to most of the questions that VBA asked
concerning the application of the HIPAA Privacy Rule. These answers apply only
to activities of VBA. They do not apply to the Veterans Health Administration. As
the remainders of the questions are resolved, we will provide the answers in
subsequent memoranda. (An explanation rather than a question was presented
under QUESTION 1.)

QUESTION 2: Does protected health information generated elsewhere retain that
protection after transfer to VBA?
ANSWER: No.

QUESTION 3: What obligations, if any, does VBA have concerning the notice
requirements of the Privacy Rule if it applies to protected health information
provided to VBA?

ANSWER: VBA has no obligations concerning the notice requirements of the
Privacy Rule.

QUESTION 4: Are there any new obligations if it does not?
ANSWER: No.

QUESTION 5: Does HIPAA impose any added restrictions on access to or
disclosure of information in VBA claims files beyond that which already exist
under the Privacy Act or under our routine uses?

ANSWER: No.

QUESTION 6: Is a Rating Decision which discusses and documents the
veteran’s health and claimed disabilities a protected medical record under
HIPAA?

ANSWER: No.

QUESTION 7: Is a C&P examination report a protected health record within the
meaning of HIPAA? Does the answer depend on whether it is conducted by the
Veterans Health Administration or by a private contractor?

ANSWERS: No. Not applicable.

QUESTION 8: Assuming that the answer to question five above is in the
affirmative, VBA obtains disability examinations from both VHA and a private
vendor who does more than 70,000 examinations per year. Currently that vendor
is QTC Corporation and VBA is currently engaged in a rebid of the contract. In
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light of that we have the following questions [questions omitted in light of the
responsel.

ANSWER: This question is not applicable, since the answer to question five is
Iln{:}.]l

QUESTION 13: Please clarify what constitutes a valid authorization and a
defective authorization?

ANSWER: A valid authorization meets all the requirements specified in 45 CFR
164.508. (Attached) A defective authorization does not. VBA will not need a
Privacy Rule authorization to disclose health information received from VHA or
another covered entity. However, if VBA seeks health care information protected
by the Privacy Rule from a covered entity other than VHA, a valid authorization
from the VA beneficiary will be required, unless an exception to the Privacy Rule
applies.

QUESTION 14: Does information gathered by a VA field examiner on the health
of a beneficiary for whom a fiduciary has been appointed constitute a protected
health record within the meaning of HIPAA?

ANSWER: No, information created or gathered by a VA field examiner, including

information gathered from a covered entity, is not subject to the HIPAA Privacy
Rule.

QUESTION 15: Does VA's current policy of recognizing a licensed attorney as a
POA if the attorney asserts representation on his/her letterhead meet the
requirements of HIPAA for purposes of providing access to protected health
information?

ANSWER: Because medical information in the possession of VBA is not
protected health information, the HIPAA requirements do not apply to access to

such information by a licensed attorney when the information is maintained by
VBA.

QUESTION 16: Does a request from a power of attorney (veterans service
organization, agent or attorney) under the Privacy Act and/or Freedom of
Information Act for records from a claims, vocational rehabilitation or guardianship
file require a HIPAA compliant release for VA to release these documents? Or
may VA release such documents if the request is made over the POA’s own
signature and on the individual's or organization’s letterhead?

ANSWER: Because VBA is not generally subject to the HIPAA Privacy Rule, a
HIPAA-compliant release is not required to release protected health information
contained in a veteran’s VBA records to the current holder of the veteran's POA.
As indicated above, we will address the vocational rehabilitation records in a
future opinion.
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QUESTION 17: Does the provision of information and access to a claims file to a
POA constitute a disclosure that must be disclosed to the individual about whom
the record relates and/or that must be documented and cataloged on a six year
rolling basis as required by 45 CFR 164.528? Please explain the minimum
information that must be contained in the notice to the individual and any time limit
that may exist about notification. What is the minimum information that must be
maintained on the rolling log? Must the rolling log be maintained in the VA folder
or as a separate system of records or both?

ANSWER: These questions presume that the VBA claim file contains information
protected by the Privacy Rule. Because the Privacy Rule does not apply to the
claim file, the HIPAA requirements to account for disclosures do not apply.

QUESTION 18: We understand that HIPAA applies as long as records on an
individual exist, even if that individual is deceased. How does this affect the
ability of a survivor to file for benefits to include appointing a POA to represent
them? Can the POA who is representing the survivor review records of the
deceased? If so, under what conditions?

ANSWER: While the Privacy Rule does apply to the protected health information

of decedents when maintained by a covered entity, the Privacy Rule does not
apply to VBA records.

QUESTION 20: VA provides information to other federal, state and local
governmental bodies in the course of business, often without a release from the
beneficiary. [Examples deleted] Would these require us to get a new release
form?

ANSWER: Since the Privacy Rule does not apply to VBA, it need not obtain a

HIPAA-compliant authorization before making disclosures to other governmental
entities.

QUESTION 24: 45 CFR 164.512(¢)(1)(v)(B) says in part “(B) Requires the return
to the covered entity or destruction of the protected health information (including
all copies made) at the end of the litigation or proceeding.” Please explain the
applicability of this provision to the VA claims process? [rest of question deleted.]
ANSWER: Because the HIPAA Privacy Rule does not apply to VBA claim

proceedings or records, this HIPAA Privacy Rule provision is inapplicable to the
VA claims process.

QUESTION 25: Does the current [VA form] 21-4142 meet the requirements of
HIPAA? If not, how should it be modified? Do we need a separate release for
psychotherapy records?

ANSWER: In order for VBA to obtain protected health information from a covered
entity pursuant to a prior written authorization of the patient, that authorization
must meet the requirements of 45 CFR 164.508. Under that section of the
Privacy Rule, a separate authorization is required for psychotherapy notes. Thus,
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if VBA seeks medical information other than psychotherapy notes and
psychotherapy notes from the same private sector covered health care provider,
VBA will have to provide the provider with two authorizations. 45 CFR
164.508(b)(3)(ii). (If a more-restrictive state or Federal law applies to the medical
information sought, as now, VBA would have to use an authorization that meets
the requirements of the applicable law.)

QUESTION 26: Do the current P-22 Appointment of a Power of Attorney and
P-22A Appointment of an Agent meet the requirements of HIPAA for purposes of
providing access to claims files and guardianship files? If not how should the
forms be modified?

ANSWER: The HIPAA Privacy Rule does not apply to the claim and
guardianship files.

QUESTION 29: Does HIPAA require us or is it to our advantage to republish our
routine uses prior to April 13, 20037

ANSWER: Because the HIPAA Privacy Rule does not apply to the VBA systems
of records subject to the Privacy Act, it does not require VBA to republish its
systems of records notices. However, many VBA systems of records have not
been republished in some time. For example, it would appear that VBA has not
republished its system of records for Compensation and Pension claim file
records, VA System of Records 58VA21/22 since 1976, See, e.g., the Federal
Register notice at 63 Fed. Reg. 37941 (1998). Under 1999 guidance from the
Office of Management and Budget and a Presidential Memorandum for the Heads
of Executive Departments and Agencies, Federal agencies are to conduct a
review of their systems of records, update them, and republish them where
necessary. Accordingly, it would appear appropriate for VBA, regardless of the
HIPAA Privacy Rule, to review, and as necessary, update and republish its
Privacy Act systems of records notices, including routine uses.

QUESTION 30: We believe that the required compliance date for HIPAA is April
14, 2003. What sanctions, if any, exist for non-compliance with the various
provisions of HIPAA and its implementing regulations?

ANSWER: The HIPAA Privacy Rule is inapplicable to VBA claim records.

QUESTION 31: May a veteran waive his HIPAA rights in a manner similar to that
whereby a military retiree waives his/her right to retired pay to receive
compensation in advance of the final decision on his/her claim?”

ANSWER: There is no authority under the HIPAA statute or Privacy Rule for an
individual to waive his/her rights under the Rule. We note that the only “waiver” of
rights provision in the Privacy Rule that we can identify is a temporary
“suspension” of the right of access to medical information by participants in
clinical research if certain conditions are met. 45 CFR § 164.524(a)(2)(iii).
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QUESTIONS 32-34 presume that the HIPAA Privacy Rule applies to VBA claim
records.

ANSWERS: Since the Rule does not apply to these records, there is no need to
answer these questions at this time.



discfoveeres, Exeept with respect 10 ses o
istelosures thal require 2 aulbsrization
wisder & 164, 50803 K2 and 131k & covered
sutity may ws or disclose proteenad healih
nfomiion fr raiment, payment. or bealih
ware operaticns as sot forth in paragraph {c) of
this section, provided thal such wse or
isclusure s consistent with other anplicahle
requirenents of this subpa.

(b} Steemelervel: Conscendt for wrer gnd
adiselostrnes prermiiied,

(1 Accovered ontity may obiain consent
wl the individual 16 use or disehose prtoc kel
health information w curry oul ircatment,
payment. or health care opertions,

(20 Consent. under paragraph (h) of this
seetion, shall not be eifcetive 1o pemit o use
ur disclosure of proteeted health information
when an authorization, snder § 164,508, is
required or when anether conditbon must he
miet fur such use v disclosure 1o be
permissible under this subpart,

te) fmpalesiemtation specificntiume:
Treattarent, puveient, aor bedih care
I'Illk'rlrﬂf.lﬂ_\'_

(1) A& covered entity may use or disclose
protected health informetion for its own
freatment. pavanent, or heahh care gnem!i-n

12) A& covered entity mav diselog:
protected health infrmation for treament
aetivities of o hl".'i]l!lh_'_nn_‘- arovider

L3 A wovered entity may disclose
protecicd health information 1o another
covered entity or a health care provider for
1l payment activitics of the evlity that
reecives the infarmation.

(4} A covered entity may discinse
protected health information 1w anether
cavered entity for healih cane operations
activities ol the entily that reegives the
infonnation. if cach entity cither has or had o
relationship with ihe individual wha is 1he
subject of the pratecied health infarmation
heing neyuested., the protecied healih
infmution pertaing o such relationship, md
the disclosure is:

(i) For a purmose listed in parayraph (1)
or (2} of the definition of keahlh care
uperations; or

(i) For the purpese of health care fruud
and sbuse detection or complianee,

(5} A covered entity thal panticipales in an
vrginized health eare srrangement may
iselese protected health inTonmation uhout
an individual to another covered cotity that
participates in the erganized health care
arratgement for any healith core operstions
avtivitics of the srpanized healh care
WITINETMCnL

§I64.508  Uses and disclosures for which

OCRANTAA Privaey Regulmion Tey

an authorization is reguiced
(o) Shatrelaowels smnifienriZotions for s oomd
afivefininres,

U1 Anthewizenens reguereed: yencred sl
Fxwwy as other ise penmined or required by
this subchapler, o covercd entity e ok pse
ur disclosg protected bealile infareenion
without an sisthoration that s valid wagder
s sectivn, When & coverod il iy ohiains
v reevives o valid authorization For its use or
diselisure ol pretected health infonmation,
such wse or dischesore mwg be consisent
with such aulhorizion,

(2) Auethenrizision reguived: pevelenthorage
ety Motwithstanding any provision of this
subpart, ather than the transition provisions
m & A 532 o covered entity must ubtain an
amthorzition for any use o dischosure of
psychaherapy notes, coeept:

(i) Tur caery ot ihe fllowing tremment,
payment, or health cire operations:

(A ] Use by the originater of the
pevehutheramy nowes fie ieciment;

Ly Lt or dischosure by the covered
cnlty for its vwn imining programs in which
studdents, trainces, or practiliones in mental
health keairn under supervision o PRICTICG o
improve their skills in growp, joint, Fanmally, oor
inlivadual counseling: or

) Usie or disclnsune by the covercd
ity 1o defend el in s legal action or
wther procecding brought by the individul:
wimd

L) A vse ordisehsure it is roquired by
§ 1025020202 Wil) ur pormiticd by &
WA S 1200k & 16051 20d) witl respoct i the
wversight of the originator of the
psvchotherapy notes: § 104,51 220 13 or &
R 5120500 i),

(31 Aushneizenion reguined: Mewkering.

(i) Motwithssanding any provision of
this subpan, other than the transition
provisions n § 164,532, 4 covered ity
nned ebiain an avthesization o any wse or
disclosuee of protecied healih information lor
markuting. exeep it the communiciion i in
the fsrm of:

LAY A Bce-to- e comnmmication
e by 1 coverad entity 1o an individual: er

LY A prostional g1l of nomisl vabe
provided by the coveral cntity.

(I 1T the marketing invelves direct or
mdiredt remumeration In e covercd entity
from i thind pany, the authorization must

() fgelemcaiation specifivetion:
regelirmenis,
(Y Fediel ensethorizationns,
(1) A valid awhorization is 2 document
that meats 1he nequircments in paragrphs
C)EIMaRL (o) 1y, amd 1221 of this section, as

T el

S

October 2002

applivahle,

g valid s esrget o iy contin
wlomcnts or mlormetssn o zbd it g o
whements repined b ihis soctivn, providod)
ihat sl mbditaomal clemenrs ar gk e
are i nconsstent with e clomen s
requined by this section.

120 Pebective anehorizaions,
suthorization i nor valid. iMhe docamen
submined has any ofthe folkoving defocis:

L1 T expimition date has passed or 1he
expirmtion event s known by e coverced
wrliiy 1 Doy sceurnsd:

L) The aetheri ks as nol been Talbedd
ot complerdy, wath nespoet 1o an demont
described by paragriph (o of this section, i
applicalde:

{3110 The anthorization is knesn by (e
vovered cotity & have been nevoked:

[0y The st horizastion viedags i
A3 or () ol this seetion, iz pplicable:

v F Amy iaterial infommation n the
autherition i knewn by (he covered iy
1 b Bl

\

A1 Lo sarifiearizations, An
suthorization for use or disclosure of
profeted health infsrmation may not be
vommbined witl sny other deocument w crone
aeompsaind avthorizaion. eeepl as follows

(i A othasrization [ the vse or
disclosune of protecied health in emstion Do
wrerarch Sudy nus be combinad with HI
vtler by of werllen permission e 1he ssme
research sy, snchuding anothes
smthurizstion for the wee or dischasure of
protected heallh information for such reseanch
W S eamiEe W parlachpite in sanch resemre

(00 Am awnlaarization Tor o s or
liaahsure of peyelotherapy nows iy only
Fse cummhimed with amather suthoriztion tor
vz or discheure of pvchotherapy ane:

(1000 An authenztio under this s,
other than an authoriztion or i we or
ddischenne of pawhotherapy notes, ity e
commbined with sy other such swbsrizanion
umeker Uhis section, excepl when @ aoverd
citity has conditanned e oo ol
treaiment, piyment., comsd ment in the Bealily
plan, o cligililivy fir beneling wnder
paneeraph dRIHD of this sevtion onthe
provision elone of the suthori:ationg,

14y Praliibition un coanditiondinge af
aenilenizotions, A covered CHLin sy el
seandition the prowision o an individual ol
Irestimeon. payment, cnndhnent i ihe health
plan, or chgibility for benefiis on the
prowvisien of nn autherization, excepl:

(i1 A vovered lealth care provider nay
cuamlition the provision ol research-relaed
Treztnpent on provision of ma ot herssatisn lor
e wse o dischosune of protoccd b




infommation lor such rescirch under this
sevlion:

Gk A bweallh plan may comdition
carullient in the healih plan or elisibilive for
Benelits on provesien of an awhonzion
reyuesied by the health plan prior 1o an
individual's enroliment in the bealth plan, il

(A) The authoriznion soughi is G the
health plan’s eligibility or enrallmen
determinations relating to the individual or
for its undenwriting or sk rating
determinations; and

{8) The authorization is not for a we or
disclosure of psychothermpy noles under
paragmph (2){2) of this section: and

(1) A covered otity noy condition the
provision of heakh care that is selely for the
purpese of ereating protected health
information for dischasure 1o a thind party on
prowizsion of an authorizatien fee the
disclosure of the protected health informiaticon
Loy such thind pany.

(3 Revewarion of ausherizotions. An
individual may revoke un autherization
provided under this section at any ime.
provided that the revocation is in writing,
cxcept to the extent that:

(¥} The covered entity has takon action in
reliange theroon: or

(i1 ITthe authonzition was shtained as o
condition of ohinining insurmee coveriee,
other law provides the inswrer with the right
e eonitesl o claim under the policy or the
pulicy atscli

() Docomenmatime. A covered enlity nus)
document and retain any sigred auhorizition
under this scction as required by §

L6 5301,
() Toyglomentntion specificatione: Core
efenments g roguirements,

(1} Corer efommenis. A valid authorization
useder this scotion must contain at least the
lollowing clements:

(i) A descoption of the information to be
uscd or disclosed that identifics the
information in a speeific and meaningful
fashion,

{11} The name o ather specific
ifentification of the person(s). or class of
personz, authorized w make the eguesied uee
or dise losure,

{111) The name or other specific
ibentification ol the personls), or ches of
persons, o whom the covered entily nuy
make the requested use or disclosure,

(iv) A deseription of each purposs of the
requested wse or disclosure, The satement
"l the request of the individual™ isa
sufficient deseription of the purpose when an
indivadual initiates the s honzation and docs
ol or clocts nad 1o, provide a stalcment of

CORANIP AN Privacy Reonlation Tey

e prrrpersie.

IvhAn experaion date or an CE IO
wvent that relites v the ingdivuina or die
Purpeese ol e vy or dischosine, e
shitement Sl ol the reswarch siody.”
Toone,” o samilor ingueee is suflicien ilhye
anntfirimtion 15 1or s wse ar diselosine of
protected health inlormion for resainch,
illi.':ll-ll.hl'lt.' fur the cresmion sed msintenusee of
u researeh dalabase oF sesrch repositeny,

(i) Signature of the individusl amd dne.
IT the authariztion is signed by o perainal
representative of the individual, o description
ol such representative’s suthonity ot fir
the individual mus also be provided,

{2} Rewundved stevements. In sddition o ihe
cone cloments, the authorization must contain
statements adequate te place the imdividual
o matice of all of the followine:

(1) The individunl s right w revubie the
suthorization in writing, and cither:

{A) The exceptans o the right 1o
revobie and o deseription of bow 1he
individeal sy revoke the saborizntion: o

(B Tor the exeent that the information in
parsgraph (e 2 WA of thissectiom is
included in the nitice required by § 164524,
a reference 1o the covered enlity™s notice,

(1) The ability or inability o condilion
treatimtent, payment. eamllment or cligibiling
For b firs om the sutbriztion, by sating
cither:

(A The covered entity may nol
coandilion e nenl. pavment, corollment or
eligibility for benelits on whether the
incdividual s1gns the autborizmion when the
profabition on comlitioning of autherizatimes
in parsgraph (hid) of this section applivs: or

(b The conseyuences il mdividil
ol nefugal b sipn the authorzstion when, in
swvsnbings with paragraph (b1 elilis
section. the eovered enlity can comdition
treatment, cnrollment in the bealth plan, or
eligibility for benefits on Taikire t obiain
such autheriznicn,

{iii) The potential Tor infemation
disclesed pursnant 1o the awthorization o by
subject o rodiselosure by the recipicnt smd mo
longer be protected by this subparr,

(30 Plever Fenmzeserse regpedvemens, The
atnhorizamion must be wrilten in pliin
b pe.

(40 Coapare ver thes fneliviefiensd, 1030 ovened
cntity segks an snlwsrization fnan an
indivicha| for o wse or disclosire of proceied
Bt information, the covered enlity nust
provide the individual with a copy ol 1the
signed awthorizion.

§ 16510 Uses and disclosures requiring
an apportunity for the individual to agree

Sl

(hetobher 2002

ar b ohject.
Aoveverad eniny ey use or dischose
pratected eakh snformation, prosaded thi
the nadiveduzal i mbommed i dvanee of sie
P b sl lamanre s B e oppesninin, g
row Lt ewr probildin or restonct the use o
alinglesare, in aveosdamee with e app bl
reyuirements of his section. The covenad
wiiny oy o indarm e imekivadeizl of
vhaain the individual s ol aprecment or
ubjection 1 i or disclesune pormiticd by
thag sectmm,

lin] Sreemlnarel: e il elisedeaviere foar fieifine

irreinries

LU Preremitteed ses el dliefersiore. Fx oyt
when an objection is expressed in aveordance
with paragraphs (a¥2) or (31 of this section,
vovered health cane provider may:

(1) Ulse e folbowing protocted helih
mdurmiation o mainkin 3 dircetory of
i ividuals inon

[A) Thee bmbivichial s namne:

18 The nncdividusl = locatog m the
winered Dalth vane provider’s Gucilny:

1670 The inahividi s condition
theseribied in general werms that docs ol
wemmunivate specilic medical imformation
abasut the inadividuel: and

1020 The imdivadual™s relighon
ulliliation: sl

i Phiselose Tor directory puresss such
B pan:

(A0 To members of the clereys or

LY Except for rehigions affiliation, o
uther persoos who ask for the idividual by
e,

C2) Chpmpmeartinnite der edifent, A woviered
Talth ciere provcisber ot anfonm
adi il ol the proteeted healih oo
Uit it mary inchade in o direcury amd 1
rersons ta wdiom i may disches socl
inforsition (ine luding dischosunes 1o clergy
ol imfsrmation repamding religious aliliation
ane previde the mdividual with the
SPpnInY 0 resirict or prolibil sonse er sl
ol 1k e of disclosuns permitied by
paragraph (g1 ) af this section.

13} Ennergency efrcionmetnnees,

(i} 1 1he opportuity o oobjoet 1o uses o
st lusores requited by pamgeraph tal 2 of
this section vl pricticab v be provided
hingie af the individual™s incapacity or sn
CIICTECICY Irea el circumstinee, i coverod

Dzl care prasisber ey use or dlisclose sone
or ol ol the protected healih inlim
e ly vriply Gl Db ol ihis section
fiar the Tacility™s dircetory, il such disehware

LLI]

(£

(A Cimsistent with o prior expressed
prclorenee ol the individul, Wy, that is
Lo 1o the eoverd health core pravidler:



